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ORDER

Adopted: September 2, 1999 Released: September 2, 1999
By the Chief, Policy and Rules Branch, Commercial Wirdess Division, Wireless Telecommunications Bureau:

1 By this Order, we deny OPM Auction Co.'s (OPM) Petition for Emergency Rdlief (Petition) in
the form of the immediate reinstatement of a pre-final round bid as the winning bid in Auction 22, the C, D, E
and F block broadband PCS license auction that closed on April 15, 1999 (Auction 22).r OPM requests that we
reingtate a pre-fina bid amount asthe winning bid because, it argues, the competing bidder was indigible to bid
on the market in question. For the reasons set forth below, we deny OPM's requested relief.

2. OPM wasthe high bidder for the 30 MHz C block license in the Beckley, West VirginiaBasic
Trading Area (BTA35) in Auction No. 22.2 OPM's winning bid, placed in round 33, was $487,000.> OPM was
aso the high bidder for this license in round 25, with a bid of $113,000.* For the next eight rounds, i.e. rounds
26 through 33, OPM and Highland Cdlular, Inc. (Highland Cdlular) took turns as the high bidder for the C block
licensein BTA35.° OPM arguesthat because Highland Cellular would have violated the Commission's spectrum
cap ruleshad it won the license for BTA35, it was ingligible to bid on that market.° Therefore, OPM contends,

! Petition for Emergency Relief, filed by OPM, April 12, 1999.

2 See Public Notice, "C, D, E, and F Block Broadband PCS License Auction Closes," DA 99-757 (rel. Apr. 20,
1999) (Closing PN), Attachment A.

8 Closing PN, Attachment A.
4 Petition at 2-3.
5 Id. at 3.

6 Id. at 7.
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the bids made by Highland Cdllular in rounds 26 through 33 should be eliminated and OPM's bid of $113,000
in round 25 should be reinstated as the winning bid.”

3. We do not agree with OPM that Highland Cedllular wasindligibleto bid on BTA35. Section 20.6
of the Commission'srules, the spectrum cap rule, states that no licensee in the broadband PCS, cellular, or SMR
services regulated as CMRS shall have an attributable interest in a total of more than 45 MHz of licensed
broadband PCS, cdllular, and SMR spectrum regulated as CMRS with significant overlap in any geographic area.®
At the time it bid on BTA35, Highland Cdlular held an attributable interest in 25 MHz of cdllular spectrum
overlapping BTA35. However, the act of bidding on BTA35 did not make the PCS spectrum attributable to
Highland Cdlular during the auction. If Highland Cellular had won the BTA35 license, it would not have been
attributed with the additional 30 MHz of spectrum, and thus would not have been in potential violation of the
spectrum cap, until grant of thelicense. Moreover, if it had won the BTA35 license, Highland Cellular could have
complied with the spectrum cap by divesting itscdllular license prior to grant of the PCSlicense. As OPM notes
inits petition, Highland Cdlular natified the Commission of a potential spectrum cap problem if it won BTA35,
and stated in its Form 175 application for Auction 22 that it would come into compliance with the Commission's
rulesif it won the license for BTA35.° Based on this record, we find that Highland Cellular was dligible to bid
on BTA35, and therefore deny OPM's Ptition.

4, Accordingly, IT ISORDERED that the Petition for Emergency Relief filed by OPM Auction
Co. on April 12, 1999, ISDENIED. Thisaction istaken pursuant to authority delegated by section 0.331 of the
Commission'srules, 47 C.F.R. § 0.331.
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